MED-E-CREDIT
TERMS AND CONDITIONS
(MEDE:12/2014)
1

Definitions and interpretations

1.1

Definitions

Agreement means the agreement between you and the
Lender to provide a Facility in accordance with the Letter of
Offer and the Terms and Conditions;
Amortising Loan Facility means the amortising loan facility
made available to you by the Lender in accordance with the
Letter of Offer and the Terms and Conditions ;
Associated Entity means any entity which is controlled by
the Borrower or controls the Borrower;

obligation or the performance of any other obligation
and includes a security interest within the meaning of
section 12 of the PPSA, and includes, but is not limited
to, any agreement to grant or create any of the above;
Establishment Fee means the amount (if any) so called and
notified to you by the Lender;
Event of Default means any event specified in clause 13.3;
Facility means the credit facility made available to you by
the Lender in accordance with the Letter of Offer and the
Terms and Conditions;

Borrower means the person or persons or corporation
identified as the Borrower in the Original application form for
the Facility;

Facility Amount means the amount specified by the Lender
as the maximum amount available to you under the Facility,
as specified in the Letter of Offer as the loan amount or as
subsequently notified to you by the Lender at any time;

Business Day means:

Facility Maturity Date means:

(a)
for the purposes of clause 16, a day on which banks
are open for business in the city where the notice or other
communication is received excluding a Saturday, Sunday or
public holiday; and

(a)

in the case of the Amortising Loan Facility, the last
Interest Date as notified to you by the Lender; and

(b)

in the case of the Amortising Loan Facility and the
Revolving Facility:

(b)
for all other purposes, a day on which banks are
open for business in Sydney and Melbourne excluding a
Saturday, Sunday or public holiday;
Closing Interest Balance means on any date
(a)

the Closing Principal Balance at the most recent
Interest Date;

(b)

minus any prepayments and plus any redraws
made after that date;

(c)

plus any arrears of interest, fees and charges
incurred but unpaid since that date.

(1)

at the Lender’s election, the date on which
any Event of Default occurs;

(2)

the date which is 3 Business Days after
the date on which the Lender gives you
notice that an event has occurred which
makes it unlawful, or impracticable, for the
Lender to make, fund or continue the
Facility or to perform its obligations under
these Terms and Conditions;

(3)

the date which is 3 Business Days after
the date on which the Lender gives you
notice that an event has occurred which in
the opinion of the Lender, formed in its
absolute discretion, may have a material
adverse effect on the value of your assets
or the assets of any Guarantor, or on your
ability or the ability of a Guarantor to
perform any of the obligations under the
Terms and Conditions;

(4)

the date which is 3 Business Days after
the date on which the Lender gives you
notice that it has reviewed its records
regarding the relevant Facility and any
Relevant Document and has formed the
opinion in its absolute discretion that it is
not in the Lender’s interests for the Lender
to continue the Facility or to perform its
obligations under the Terms and
Conditions.

Closing Principal Balance means on any date the total
amount outstanding on your account excluding any interest
charges and any fees, charges and expenses;
Daily Percentage Rate means, on any date, the then
applicable Interest Rate (or if the Default Rate applies, the
then applicable Default Rate) divided by 365;
Default Rate on any date means the then applicable Interest
Rate plus 4% per annum;
Direct Debit Authority means the order on your bankers
signed by you in the Original application form;
Direct Debit Account means your bank account specified in
the Direct Debit Authority;
Encumbrance means any interest or power:
(a) reserved in or over an interest in any asset including, but
not limited to, any retention of title; or
(b) created or otherwise arising in or over any interest in
any asset under a Security Agreement, bill of sale,
mortgage, charge, lien, pledge, trust or power, by way of
security for the payment of a debt, any other monetary

Guarantee Limit means theguarantee limlit set out in the
Original application form.
Guaranteed Moneys means all of your debts and monetary

liabilities to the Lender under the Terms and Conditions and
under any Relevant Document irrespective of whether the
debts or liabilities;

Lender means Medfin Australia Pty and includes any
principal for whom it is agent whether identifed or
not.

(a)

are present or future;

(b)

are actual, prospective, contingent or otherwise;

(c)

are at any time ascertained or unascertained;

Letter of Offer means a letter offering you a Facility,
provided by the Lender to you entitled “Letter of
Offer” which incorporates these Terms and
Conditions;

(d)

are owed or incurred by or on account of you alone,
or severally or jointly with any other person;

Maintenance Fee means the fee (if any) so called and
notified to you by the Lender from time to time;

(e)

are owed to or incurred for the account of the
Lender alone, or severally or jointly with any other
person;

Original application form means the form which you (and
the Guarantor if any) executed when you applied to the
Lender for the Facility;

(f)

are owed to any other person (whether disclosed or
not) as agent for or on behalf of the Lender or as
principal of the Lender;

Power means any right, power, authority, discretion or
remedy conferred on the Lender by the Terms and
Conditions or any applicable law;

(g)

are owed or incurred as principal, interest, fees,
charges, taxes, duties or other imposts, damages
(whether for breach of contract or tort or incurred on
any other ground), losses, costs or expenses, or on
any other account; or

PPSA means the Personal Property Securities Act 2009 (Cth);
Prepayment Fee means, in the case of an Amortising Loan
Facility, the amount determined in accordance with clauses
7.3 and 7.4;

comprise any combination of the above;

Receiver means a receiver, receiver and manager or controller
as defined in the Corporations Act 2001 (Cth);

(h)

Guarantor means, where you are a corporation, the person
or each of the persons who signed the Original application
form as a Guarantor;

Relevant Document means:
(a)

this Agreement;

Interest Date means the date in each month on which an
Interest Instalment is payable being the first Business Day in
each month, or as otherwise notified to you by the Lender
from time to time;

(b)

any agreement for the provision of financial
accommodation including, without limitation, any
loan agreement, lease, hire purchase agreement or
rental agreement between the Borrower or any
Associated Entity thereof and the Lender, or any
agreement whereby the Lender agrees to acquire
equipment at the request of the Borrower or any
Associated Entity thereof.

Interest Instalment means the amount drawn by the Lender
from the Direct Debit Account on account of interest on an
Interest Date. The Interest Instalment is calculated by
multiplying the daily Closing Interest Balance of your account
by the Daily Percentage Rate;
Interest Period means the period commencing on an
Interest Date and ending on the day immediately preceding
the next Interest Date;
Interest Rate means:

Repayment Instalment means, in the case of an Amortising
Loan Facility, an amount notified to you by the Lender in the
Letter of Offer and specified as the “Repayment Instalment”,
as varied by the Lender under clause 7.1(b) from time to
time.

(a)

in relation to a Revolving Facility, the interest rate
for the relevant Interest Period (as notified by the
Lender from time to time) ;

Revolving Facility means the revolving credit facility made
available to you by the Lender in accordance with the Letter
of Offer, these Terms and Conditions and any terms
subsequently notified to you by the Lender;

(b)

in relation to an Amortising Loan Facility means:

Security Agreement has the meaning given in the PPSA;

(1)

Tax means:

(2)

if the loan is a fixed rate Amortising Loan
Facility, the fixed rate determined by the
Lender and notified to you in the Letter of
Offer; or
if the loan is a variable rate Amortising
Loan Facility, the interest rate (as notified
by the Lender from time to time);

Interested Person has the meaning given to that term for
the purposes of section 275 of the PPSA, and
includes:

(a)

any tax, levy, charge, impost, duty, fee, deduction,
compulsory loan or withholding; or

(b)

any income, stamp or transaction duty, tax or
charge,
which is assessed, levied, imposed or collected by
any governmental agency and includes, but is not
limited to, any interest, fine, penalty, charge, fee or
other amount imposed on or in respect of any of the
above;

(a)

any person granting an Encumbrance;

(b)

a person with another Encumbrance in the same
property in which the Lender has an Encumbrance;

Terms and Conditions means the Letter of Offer together
with these printed terms and conditions and any other terms
and conditions subsequently notified to you by the Lender;

(c)

if a person granting an Encumbrance is a body
corporate, an auditor of that person;

Transaction Fee means the fee (if any) so called and
notified to you by the Lender from time to time;

(d)

an execution creditor with an interest in the property
in which the Lender has an Encumbrance; and

Verification Statement has the meaning given in the PPSA.

(e)

an authorised representative of any of the above.

You means the Borrower and “your” has a corresponding
meaning.

1.2

Interpretation

Headings and underlinings are for convenience only and do
not affect the interpretation of this agreement and, unless the
context otherwise requires:

2.6

Telephone or other requests

(a)

You may request drawings or redrawings by
telephone to the Lender’s nominated telephone
number, or by any other telephone or electronic
means approved from time to time by the Lender
and notified to you, and the Lender will use all
reasonable endeavours to comply with your request
as soon as practicable.

(b)

The Lender is entitled to rely on its record of your
requests made in accordance with paragraph (a)
unless the contrary is proved.

2.7

Monthly statement

(a)

The Lender will provide you with statements of
account at least every six months, unless otherwise
agreed showing transactions which have occurred
and any fees costs and expense incurred during the
month.

(a)

words importing the singular include the plural and
vice versa;

(b)

words importing a gender include any gender;

(c)

an expression importing a natural person includes
any company, partnership, joint venture,
association, corporation or other body corporate
and any governmental agency;

(d)

a reference to a document includes all amendments
or supplements to, or replacements or novations of,
that document;

(e)

a reference to a party to any document includes that
party’s successors and permitted assigns; and

(f)

no provision will be construed adversely to a party
solely on the ground that the party was responsible
for the preparation of the Terms and Conditions of
that provision.

(b)

Nothwithsatnding 2.7(a) if the Lender is not required
by law or to give you a staement of account, it may
chose not to do so.

Business Day

3

Fees and Interest

3.1

Establishment fee

(a)

On the date the Revolving Facility is first funded
(and whether or not the whole of the Facility Amount
is drawn down on that date) you must pay the
Establishment Fee to the Lender.

(b)

The Lender may retain the Establishment Fee from
the amount of the first drawing to be deposited to
your Direct Debit Account and it is not refundable
under any circumstances.
Transaction fees

1.3

Where the day on or by which any thing is to be done is not a
Business Day, that thing must be done on or by the
preceding Business Day.
PART 2
Revolving Facility
The following provisions of this Part 2 apply only in the case
of a Revolving Facility.
2

Operating the Revolving Facility

2.1

Drawings; Expiry

3.2

(a)

The Lender will if you so request, provide the
Facility Amount in more than a single drawing.

(b)

If you do not request any drawing within six (6)
months after the date of the Original application
form, the Lender may notify you that the Revolving
Facility is terminated.

If more than four (4) transactions (“excess transactions”)
consisting of draws, redraws, or prepayments, occur in any
one Interest Period, you must pay and the Lender may
charge your Direct Debit Account with the Transaction Fee
notified to you by the Lender from time to time, in respect of
each excess transaction.

2.2

Deposits to Direct Debit Account

3.3

Maintenance Fee

Each drawing including the first drawing, and each
redrawing, will be deposited by the Lender into your Direct
Debit Account.

You must pay and the Lender may charge your Direct Debit
Account with the Maintenance Fee notified to you by the
Lender from time to time.

2.3

3.4

Prepayments from Direct Debit Account

Interest

You may prepay the Facility Amount in whole or in part at
any time by direct debit from your Direct Debit Account in
favour of the Lender.

On each Interest Date you must pay and the Lender may
charge your Direct Debit Account with interest in arrears on
the Closing Interest Balance.

2.4

3.5

Calculation of interest

(a)

Interest is calculated on a daily balance by applying
the Daily Percentage Rate to the Closing Interest
Balance.

(b)

The Lender may increase or otherwise vary the
Interest Rate by giving you notice on or before the
day the variation takes effect.

3.6

Interest on overdue amounts

(a)

You must pay and the Lender may charge your
Direct Debit Account with interest at the Default
Rate on any interest or other moneys payable but
unpaid.

(b)

Default interest accrues from day to day from and

Redraw

You may draw any undrawn part of the Facility Amount, or
redraw any prepaid amount.
2.5

Reduction of Facility Amount

(a)

You may request the Lender, by written notice to
reduce the Facility Amount.

(b)

If the Lender consents to your request pursuant to
paragraph (a) above, the Lender will determine a
revised Facility Amount and notify you of this
determination.

(c)

You shall not be entitled to redraw any amount of
which the Facility Amount is reduced in accordance
with this clause.

including the due date for payment up to the actual
date of payment, both before and, as an additional
and independent obligation, after any judgement or
other thing into which the liability to pay moneys due
and payable but unpaid becomes merged and may
be capitalised by the Lender at monthly intervals.
4

Repayment

On the Facility Maturity Date, you must pay to the Lender the
Closing Interest Balance and any other moneys due and
owing to the Lender under the Facility from the Direct Debit
Account or in default, in immediately available funds at the
Lender’s address specified in the Original application form or
subsequently notified to you by the Lender, unless the
Lender otherwise directs.
PART 3

Interest Date.
(b)

Any amount prepaid under clause 7.2(a) will be
applied against the last Repayment Instalment and
preceding Repayment Instalment in inverse order.

7.3

Funding Breakage

You must at any time indemnify (“Funding Indemnity”) the
Lender upon demand against any loss or cost as a direct or
indirect consequence of any prepayment or repayment by
you to the Lender on account of principal due in respect of
any outstanding Facility Amount being made or received on
a day prior to the Facility Maturity Date or an Interest Date
for any reason, whether in compliance with the provisions of
this Agreement or otherwise, but excluding any default by the
Lender.
7.4

Amortising Loan Facility
The following provisions of this Part 3 apply only in the case
of an Amortising Loan Facility.
5

Operating the Amortising Loan Facility

5.1

Drawing

The Lender will provide the Facility Amount in relation to the
Amortising Loan Facility in a single drawing.
5.2

Establishment fee

(a)

On the date the Amortising Loan Facility is funded
you must pay the Lender the Establishment Fee,
unless that Establishment Fee has been previously
paid.

(b)

The Establishment Fee is not refundable under any
circumstances.

6

Interest

6.1

Interest on outstanding moneys

Break Costs

The Funding Indemnity of you pursuant to this provision shall
apply in relation to the amount determined by the Lender as
being necessary to compensate the Lender for any loss,
cost, premium, penalty or loss or margin incurred by the
Lender, without limitation, by reason or on account of:
(contracted funds): funds borrowed or contracted for by the
Lender in order to fund the Facility Amount;
(liquidated deposit): the repayment, prepayment, liquidation
or re-employment of deposits or other funds acquired,
contracted for or utilised by the Lender to fund the Facility
Amount;
(hedging arrangements): the total or partial termination,
reversal, changing or rearranging any financial or currency
exchange agreement of any kind, including without limitation
any currency, principal or interest rate swap or futures
agreement or arrangement or hedging transaction, entered
into by the Lender to hedge, fix or limit its effective cost of
funding the Facility Amount, even if effected in relation to a
larger pool of funds; or

You must pay interest in arrears on the Amortising Loan
Facility at the applicable Interest Rate on each Interest Date.

(proceeds reinvestment): the reinvestment or re-employment
of proceeds of any prepayment or payment.

6.2

PART 4

Calculation of interest

Interest is calculated on a daily basis by applying the Daily
Percentage Rate to the Closing Interest Balance for that day.
6.3

Interest on overdue amounts

You must pay interest at the Default Rate on any moneys
due and payable, but unpaid. Such interest shall accrue and
be capitalised at monthly rests until paid.
7

Payment, repayment and prepayment

7.1

Loan repayment

(a)

You must repay the Amortising Loan Facility in
instalments by paying to the Lender on each
Interest Date the applicable Repayment Instalment
as notified to you by the Lender in the Letter of
Offer.

(b)

On the Facility Maturity Date, you must in addition
pay to the Lender the Closing Interest Balance and
any other moneys due and owing to the Lender
under the Facility from the Direct Debit Account or
in default, in immediately available funds at the
Lender’s address specified in the Original
application form or subsequently notified to you by
the Lender, unless the Lender otherwise directs.

7.2

Prepayment

(a)

Subject to clauses 7.3 and 7.4 you may prepay the
Amortising Loan Facility in whole or in part on any

Switching Facilities
8

Switching Facilities

8.1

Option to switch

(a)

The Lender may, at any time, require you to switch
from a Revolving Facility to a variable rate
Amortising Loan Facility.

(b)

You may, at any time, elect to switch from a
Revolving Facility to a variable rate Amortising Loan
Facility by giving written notice to the Lender.

8.2

Notice

(a)

The Lender will give you

(b)

(1)

written notice of the requirement to switch
pursuant to clause 8.1(a); or

(2)

written notice of the Lender’s acceptance
of your election to switch pursuant to
clause 8.1(b).

A notice given pursuant to clause 8.2(a) shall
include the following details:
(1)

the date on which the Revolving Facility is
switched to an Amortising Loan Facility
(the Switch Date), which shall be the next
succeeding Interest Date unless such date

is less than 7 days following the Lender’s
notice under clause 8.2(a) in which event
the switch shall take effect on the following
Interest Date;

10.4

Financial Statements

You and Guarantor must provide to the Lender on demand:
(a)

the term of the Amortising Loan Facility
which shall be 1 year commencing on the
Switch Date;

true and correct copies of your financial statements
and the financial statements of any Guarantor for
the previous financial year; and

(b)

(3)

the Facility Amount which shall be the
Closing Interest Balance at the Switch
Date; and

such other information showing your financial
position or any Guarantor’s financial position as the
Lender may reasonably require.

11

Repayment

(4)

the Repayment Instalment payable on
each Interest Date commencing on the
Switch Date.

11.1

No set off

(2)

(c)

You must comply with the terms of the written
notice.

Your obligation to pay each amount of money under the
Terms and Conditions is absolute and unconditional and is
not subject to abatement or set-off or limited or otherwise
affected by any act, matter or thing.

8.3

Provisions relating to a switch

11.2

From the Switch Date the provisions of Part 2 cease to apply
and in substitution Part 3 will operate.
PART 5
General Terms and Conditions Applicable to the Revolving
Facility and Amortising Loan Facility

Appropriation of payments

All payments made by you (or by Guarantor) may be
appropriated as between principal, interest and
other amounts as the Lender in its absolute
discretion determines, and until the Lender
otherwise determines, in the following order:
(a)

You must apply the Facility Amount for business and/or
investment purposes only, excluding residential investment

first, all fees costs expenses charges damages and
indemnity payments incurred or due and owing by
you;

(b)

second, payment of interest due and payable;

10

Your other obligations

(c)

10.1

Taxes

third, repayment or prepayment of the Facility
Amount.

11.3

Personal Property Securities (PPS) Law

9

Loan Purpose

You must pay all Taxes in respect of the Facility.
10.2

Notices to the Lender

You must give notice to the Lender
(a)

as soon as you become aware of any Event of
Default occurring, and

(b)

of any change in your address or contact telephone
number or the address or contact telephone number
of Guarantor.

10.3

Costs and expenses

(a)

You must pay all costs and expenses of the Lender
in relation to:
(1)

any stamping, registration and discharge in
respect of the Facility;

(2)

the enforcement, protection or waiver, or
attempted or contemplated enforcement or
protection, of any rights of the Lender
under the Facility;

(3)

preparing, registering and maintaining any
financing statement or financing change
statement (each as defined in the PPSA)
in relation to a Security or taking any
action that in the Lender’s opinion is
necessary under clause 11.3,

(a) If:
(i)

(ii) in the opinion of the Lender (acting reasonably), the
PPS Law:
(A) adversely affects or would adversely affect the
Lender’s security position or the rights or
obligations of the Lender under or in
connection with this agreement or a Security;
or
(B) enables or would enable the Lender’s security
position to be improved without adversely
affecting you in a material respect,
the Lender may give notice to you requiring you to
do anything (including amending this agreement or
a Security or executing any new agreement or
Security Agreement) that in the Lender’s opinion is
reasonably necessary to ensure that, to the
maximum possible extent, the Lender’s security
position, and rights and obligations, are not
adversely affected as contemplated by clause
11.3(a)(ii)(A) (or that any such adverse effect is
overcome), or that the Lender’s security position is
improved as contemplated in clause 11.3(a)(ii)(B)
and you must comply with the requirements of that
notice within the time stipulated in the notice.

including, but not limited to, any administration
costs of the Lender in connection with the matters
referred to in paragraph (b) and any legal costs and
expenses and any professional consultant’s fees for
any of the above on a full indemnify basis.
(b)

The Lender may charge your Direct Debit Account
with the costs and expenses in paragraph (1) and
(2).

a PPS Law applies, or will at a future date apply to
this agreement or a Security or any of the
transactions contemplated by them, or the Lender
determines that a PPS Law applies, or will at a
future date apply, to this agreement or a Security or
any of the transactions contemplated by them; and

(b) In this clause 11.3, PPS Law means:
(i)

the PPSA;

(ii) any regulations made at any time under the PPSA;

It is an Event of Default if any of the following occurs:

(iii) any provision of the PPSA or regulations referred to
in clause 11.3(b)(ii);

(a)

(iv) any amendment to any of the above, made at any
time; or
(v) any amendment made at any time to any other
legislation as a consequence of a PPS Law referred
to in clauses 11.3(b)(i) to 11.3(b)(iv).
12

Representations and warranties

12.1

Representations and warranties

(2)

in the case of an Amortising Loan Facility,
a Repayment Instalment or Interest
Instalment on the due date; or

(3)

other moneys payable under the Terms
and Conditions within seven (7) days of
such moneys becoming due for payment;

(c)

you or any Guarantor has an official receiver,
trustee in bankruptcy, liquidator, administrator,
receiver, receiver and manager or other similar
official appointed;

(d)

if you are a natural person, you die and if a
Guarantor is a natural person, a Guarantor dies;

(e)

if you are a corporation, any of your shares are (or
the beneficial interest in any or your shares is)
transferred to any person other than a person
previously approved in writing by the Lender;

(f)

you cease to operate the business described in the
Original application form or you sell all or
substantially all of the assets of the business;

(g)

you or the Guarantor make any false, inaccurate or
misleading statement in the Original application
form or otherwise in applying for the Facility or any
redrawing; or

(h)

true and correct information: all credit and financial
information provided to the Lender (whether by you,
Guarantor or any other person) concerning you, the
Guarantor or the Facility is true and correct in all
material respects.

you do anything which constitutes an event,
whatever called, which causes or enables the
acceleration of any payment to be made under any
Relevant Document, or the enforcement,
termination or rescission of any Relevant
Document.

14

Assignment

Acknowledgements

14.1

Assignment by Borrower

incorporation: if either you or Guarantor executed
the Original application form as a corporation, it is a
corporation as that expression is defined in the
Corporations Act having limited liability,
incorporated (or taken to be incorporated) or
registered and validly existing under the
Corporations Act;
corporate power: it has the corporate power to own
its assets and to carry on its business as it is now
being conducted;

(c)

authority: it has full power and authority to enter into
and perform its obligations under the Terms and
Conditions;

(d)

authorisations: each has taken all necessary action
to authorise the execution, delivery and
performance of the Terms and Conditions in
accordance with the terms of such documents;

(e)

binding obligations: the Terms and Conditions
constitute its legal, valid and binding obligations
and, subject to any necessary stamping and
registration, are enforceable in accordance with
their terms subject to laws generally affecting
creditors’ rights and to principles of equity; and

12.2

in the case of a Revolving Facility, an
Interest Instalment on the due date;

you fail to comply with any of your other obligations
under the Terms and Conditions, unless, if such
breaches are capable of being remedied, you
remedy them within 7 days after the Lender notifies
you of the breach;

(b)

(f)

(1)

(b)

Both you and the Guarantor represent and warrant that:
(a)

you fail to pay:

You and Guarantor acknowledge that the Lender has
entered into the Facility in reliance on your and the
Guarantor’s warranties, representations and
acknowledgments set out in the Terms and Conditions.
13

Termination

13.1

Termination of Facility

You may not assign any of your rights, interest or
entitlements in or under the Facility except with the prior
written consent of the Lender.
14.2

Assignment by Lender

The Lender may assign its rights, interests or entitlements in
or under the Facility.

The Lender may terminate;

15

Waiver

(a)

15.1

Waiver must be in writing

the Revolving Facility at any time upon the Lender
giving you 7 Business Days written notice of such
termination; or

(b)

the Revolving Facility or the Amortising Loan
Facility, as at the date on which the Facility Maturity
Date occurs.

13.2

Effect of Termination

Any waiver of a breach of the Terms and Conditions or of
any right, interest, remedy or power arising on a breach of
the Terms and Conditions must be in writing and signed by
the Lender.
15.2

No wavier of breach

If the Lender elects to terminate the Facility pursuant to
clause 13.1 the Closing Interest Balance and any accrued
but unpaid interest becomes immediately due and payable to
the Lender.

A breach of the Terms and Conditions is not waived by any
failure or delay in the exercise or partial exercise of any right,
interest, remedy or power exercisable in respect of that
breach or by the waiver of any other breach whether of the
same term or condition or otherwise.

13.3

15.3

Event of Default

No wavier of right

A right, interest, remedy or power created or arising on a
breach of the Terms and Conditions is not waived by the
failure or delay in the exercise, or partial exercise, of that or
any other right, interest, remedy or power.
16

Notices

16.1

Form of Notices

Any notice or other communication (other than a telephone
request by you in respect of a drawing or redrawing):
(a)

Variation

(a)

The Lender may, vary the Terms and Conditions if:

(b)

must be in legible writing and in English addressed
to the recipient at the address for that party
specified in the Original application form or at such
other address as a party may specify by written
notice to the other parties;

(b)

must be signed by the sender or the sender’s
authorised agent; and

(c)

may be delivered to a party by being left at, or
posted by prepaid post to, that party’s address; and
a notice sent by prepaid post is regarded as being
given by the sender and received by the recipient 3
Business Days from and including the date of
posting.

16.2

19.2

Time of Essence

Time is of the essence in the Agreement.
18

Governing Law and Jurisdiction

18.1

Jurisdiction

(a)

Except as otherwise required by law the Agreement
is governed by the laws of New South Wales.

(b)

Each of the parties irrevocably submits to the
exclusive jurisdiction of the Courts of New South
Wales and waives any objection that the party may
have now or in the future:
(1)

to any place in New South Wales as a
venue for any legal action or proceedings;
and

(2)

that any such action or proceeding has
been brought in an inconvenient forum.
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General

19.1

Exclusion of Moratorium

A provision of any statute which at any time directly or
indirectly:
(a)

lessens or otherwise varies or affects in your favour
or in favour of the Guarantor any obligations under
the Terms and Conditions; or

(b)

stays, postpones or otherwise prevents or adversely
affects the exercise by the Lender of any interest,
remedy, right or Power of the Lender,
is to the extent permitted by law, expressly
negatived and excluded and all relief, benefit and
protection conferred on you or Guarantor by or
under that statute is negatived and excluded.

(2)

the Lender gives prior written notice in
accordance with paragraph (b).

A notice given pursuant to clause 19.2(a)(2) of a
variation to the Terms and Conditions (Varied
Terms and Conditions) shall include the following
details:
the date that the Varied Terms and
Conditions will become effective, following
receipt of the Lender’s notice under clause
19.2(a)(2); and

(2)
a copy of the Varied Terms and
Conditions.
(c)

You may choose not to accept the Varied Terms
and Conditions in accordance with the following:
(1)
notify the Lender within [21] days of the
receipt of the Lender’s notice under clause
19.2(a)(2) of your non acceptance of the Varied
Terms and Conditions; and

The Lender is entitled to rely on its records as to any moneys
owing and unpaid and the date of postage of any notice
unless the contrary is proved.

17

the Lender is entitled under the Terms and
Conditions to do so, or

(1)

Lender’s records

16.3
Verification Statement
You waive to the extent permitted by the PPSA, its right to
receive notice of a Verification Statement or any other notice
the Lender is required to give you under the PPSA.

(1)

(2)
the Closing Interest Balance and any
accrued but unpaid interest becomes due and
payable within [30] days after receipt of notice to the
Lender.
(d)

If no notice is given under clause 19.2(c), then your
acceptance of the Varied Terms and Conditions will
be deemed.

19.3

Severance

If at any time any of the Terms and Conditions is or becomes
illegal, invalid or unenforceable in any respect, it may be
severed without affecting the enforceability of the other
Terms and Conditions.
19.4

Exercise of Rights

The Lender’s rights and Powers under the Facility may be
exercised by its agents, nominees and assigns.
19.5

Joint and Several

If you are two or more persons, each person is jointly and
severally liable for all amounts payable by you under the
Terms and Conditions.
19.6

Remedies not exclusive

The remedies provided in the Terms and Conditions are not
exclusive but are cumulative and in addition to all other
remedies in the Lender’s favour existing at law, in equity or in
bankruptcy and the election at any time to enforce any such
remedies shall in no way bar the later enforcement from time
to time of any other such remedies.
19.7

Set off

If the Borrower has not paid any amount (including, but not
limited to principal, rent, hiring charges, interest, fees, costs,
expenses or taxes, whether contingent or otherwise) at any
time due and payable by it to the Lender in respect of this
agreement, the Borrower authorises the Lender to apply any
credit balance in any account of the Borrower with any
branch or office of the Lender in and towards satisfaction of
that amount.
19.8

Confidentiality

(a)

The Borrower and the Lender agree that no party

will disclose to an Interested Person, or any other
person at the request of an Interested Person, any
information of the kind described in section 275(1)
of the PPSA unless allowed or required by law.
(b)

The Borrower agrees that it will not authorise the
disclosure of any information of the kind described
in section 275(1) of the PPSA.

(c)

Each party agrees not to disclose information
provided by the other party (including the existence
or contents of this document) except:

(d)

(i)

to officers, employees, legal and other
advisers and auditors of the Borrower, the
Lender or a Receiver;

(ii)

with the consent of the other party (who
must not unreasonably withhold their
consent);

(iii)

if required by any stock exchange or if
allowed or required by law;

(iv)

by the Lender to any Related Entity of the
Lender or the Borrower;

(v)

by the Lender to any assignee of the
Lender’s rights under this document or any
other arrangement (including a request, bill
of exchange, agreement guarantee or an
Encumbrance) by or with you under which
obligations are or could in the future be
owed to the Lender;

(vi)

by the Lender to any person in connection
with the Lender exercising rights or dealing
with rights or obligations (including
preparatory steps such as negotiating with
any potential assignee of the Lender’s
rights or other person who is considering
contracting with the Lender or a Receiver
in connection with this document);

(vii)

by the Lender for the purpose of
registering and maintaining any financing
statement or financing change statement
(each as defined in the PPSA) relating to
the Security; or

(viii)

by the Lender to the Borrower, provided
that the prohibition under clause 19.8(a) or
19.8(b) is absolute and therefore none of
the exceptions in this clause 19.8(c)(i) –
19.8(c)(viii) apply to a disclosure under
clause 19.8(a) or 19.8(b).

the Lender agrees that the Borrower is providing its
signed copy of this document on the condition that
the Lender complies with its obligations of
confidentiality under clauses 19.8(a) and 19.8(c)
above.
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Guarantee and Indemnity

20.1

Guarantee

The Guarantor unconditionally and irrevocably guarantees to
the Lender:
(a)

the payment of the Guaranteed Moneys; and

(b)

the performance of the Borrower’s obligations under
the Terms and Conditions.

20.2

Payment on demand

The Guarantor must make payment to the Lender of the
Guaranteed Moneys on demand made by or on behalf of the

Lender to the Guarantor.
20.3

Principal obligations

The obligations of the Guarantor under this guarantee and
indemnity are principal obligations imposed upon the
Guarantor as principal debtor. The Guarantor acknowledges
and agrees that the Lender may obtain a judgment against
the Guarantor under this Agreement before the Lender
enforces any of its rights against the Borrower or any other
person or under any other document including any security
interest. However, if the Guarantor and the Borrower are
both individuals and the Borrower has been located and is
solvent, then the Lender will not enforce a judgment against
the Guarantor unless:
a. it has first obtained judgment against the Borrower
and the debt remains unsatisfied for 30 days after
the Lender makes written demand on the Borrower
for payment;
b. a court, tribunal or other body with relevant
jurisdiction has relieved the Lender of the obligation
to proceed first against the Borrower;
c. the Guarantor has provided a mortgage or other
security for its liability under this guarantee and the
Borrower has not provided a mortgage or other
security for the guaranteed liability; or
d. the Borrower has provided a mortgage or other
security for the guaranteed liability and the Lender
has enforced that mortgage or other security or
reasonably expect that the proceeds of its
enforcement will not be sufficient to repay the
guaranteed liability.
20.4

No impairment etc

This guarantee and indemnity is not wholly or partially
discharged by the payment at any time of any of the
Guaranteed Moneys unless and until such moneys have
been paid in full. This guarantee and indemnity shall not be
impaired or discharged by reason of any time, waiver or
indulgence granted by the Lender to the Borrower or the
Guarantor or by virtue of the fact that the person signing this
agreement as Lender is doing so in its cappacity as agent for
the principal. This guarantee and indemnity shall not be
wholly or partly satisfied or discharged or in any way affected
by the Borrower or the Guarantor (depending on whether
they be a company or a natural person) entering into any
scheme or arrangement or compromise, assigning their
estate for the benefit of creditors, or suffering the
appointment of an administrator or a receiver or receiver and
manager or official manager or trustee in bankruptcy or other
similar officer in respect of its assets or the Borrower or the
Guarantor being released from any obligation to the Lender
by operation of law.
20.5

Void or voidable transaction

If any claim is made that any payment, transfer or other
transaction made by the Borrower to or in favour of the
Lender is void or voidable for any reason, including without
limitation, under any law relating to bankruptcy or insolvency,
the payment, transfer or other transaction shall be deemed
not to have discharged any of the Guarantor’s obligations
under this clause to the effect that such obligations shall be
reinstated on the basis that no such payment, transfer or
other transaction was ever made.
20.6

Indemnity

Without prejudice to the guarantee contained in paragraph
20.1, the Guarantor indemnifies the Lender from and against
all losses, damages, claims, demands, liabilities, expenses
and costs (including legal costs on a solicitor and own client
basis) sustained or incurred by the Lender:

(a)

on account of the non observance or non
performance by the Borrower of any term or
condition (whether expressed or implied) of the
Terms and Conditions on the part of the Borrower to
be performed and observed;

(b)

as a consequence of the Lender being unable, for
any reason whatsoever to recover the Guaranteed
Moneys from the Borrower or the Guarantor
including, without limitation, any or all provisions of
the Terms and Conditions being void, voidable or
unenforceable by the Lender against the Borrower
or Guarantor.

20.7

(3)

make a claim or exercise or enforce any
right, power or remedy (including, but not
limited to, under an Encumbrance or
Guarantee or by way of contribution)
against the Borrower or any other
Guarantor;

(4)

accept, procure the grant of or allow to
exist any encumbrance in favour of a
Guarantor from the Borrower or any other
Guarantor;

Costs

(a) The Guarantor must pay the Lender for the Lender’s
reasonable costs and taxes payable in connection with
the Guarantee and Indemnity given under clause 20
including:
(i)

any actual or attempted exercise or enforcement of
rights under the Guarantee and Indemnity.

(ii)

any payment, receipt or other transaction arising out
of the Guarantee and Indemnity.

(b) The Guarantor must also pay the Lender interest
calculated on a daily basis at the Default Rate on each
amount the Guarantor owes the Lender under this
agreement which is not paid on time for the period it is
unpaid. Interest may be capitalised monthly or at such
other intervals as advised by the Lender. The
Guarantor is then liable for interest under this clause on
the total amount accrued. Interest under this provision
is payable on demand.
20.8

benefit of any distribution, dividend or
payment arising out of or relating to the
liquidation of the Borrower or any other
Guarantor;

Guarantee Limit

If a Guarantee Limit is specified in the Original application
form, the Guarantor’s liability in connection with this
agreement is limited to the sum of:
(a) the Guarantee Limit; and
(b) the additional liabilities payable by the Guarantor
under clause 20.7 (such as costs, taxes and
interest).

(5)

exercise or attempt to exercise any right of set-off
against, or realise any encumbrance taken from the
Borrower or any other Guarantor; or

(6)

raise any defence or counterclaim in reduction or
discharge of its obligations under this guarantee
and indemnity.

(b)

If required by the Lender, a Guarantor must prove in
any liquidation of the Borrower or any other
Guarantor for all moneys owed to the Guarantor.
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Trusts

21.1

Application

If the Borrower or Guarantor is entering into the Facility on
behalf of a trust, this part 21 applies. For this purpose, every
reference to “Trustee” will be taken to be a reference to each
person who has entered into the Facility whether as
Borrower or Guarantor on behalf of a trust and every
reference to “Trust” will be taken to be a reference to each
such trust of which that person is the Trustee.
21.2

Entering into the Facility

Every Trustee will be taken to have entered into the
Agreement both in its personal capacity and as trustee of the
Trust.
21.3

Representations and warranties

The Trustee represents and warrants to the Lender that:
20.7

Joint and several liability

If the Guarantor is constituted by two or more persons, each
person is jointly and severally liable for all amounts payable
under this part 20.
20.8

(a)

if a copy of the deed establishing the Trust (“Trust
Deed”) has been supplied to the Lender, that copy
is a true and correct copy of the original Trust Deed
and contains all the terms relating to the Trust;

(b)

all financial information relating to the Trustee and
the Trust which has been supplied to the Lender is
true and correct in all material respects:

(c)

the Trustee is the sole trustee of the Trust;

(d)

the Trustee has been validly appointed to its
position as trustee of the Trust and has been duly
authorised in accordance with the terms of the Trust
Deed to execute the Original application form and to
enter into the Facility as Borrower or Guarantor (as
the case may be);

(e)

the entering into the Facility by the Trustee and the
performance by the Trustee of obligations under the
Facility as Borrower or Guarantor (as the case may
be) has been duly authorised in accordance with the
terms of the Trust; and

(f)

no limitation or restriction exists in respect of the
Trustee’s rights to be indemnified out of the trust
assets in respect of obligations incurred by the
Trustee under the Terms and Conditions as

No obligation to marshall

The Lender is not required to marshal or to enforce or apply
under or appropriate, recover or exercise any other security
or money or asset which the Lender, at any time, holds or is
entitled to receive.
20.9

No competition

(a)

Until the Guaranteed Moneys have been fully paid
and the Facility has been finally discharged, a
Guarantor is not entitled to:
(1)

(2)

be subrogated to the Lender or claim or
receive the benefit of any encumbrance,
guarantee or other document or
agreement of which the Lender has the
benefit, or any moneys held by the Lender,
or any Power;
subject to paragraph (b), either directly or
indirectly to prove in, claim or receive the

section 75AT of the Trade Practices Act
1974 (Cth); and

Borrower or Guarantor (as the case may be).
21.4

Beneficiaries

The Trustee has arranged for such of the adult beneficiaries
under the Trust as the Lender requires to execute the
Agreement as guarantors.
21.5

Covenant

(5)

Tax Invoice includes any document or
record treated by the Commissioner of
Taxation as a tax invoice or as a document
entitling a recipient to an input tax credit.

(6)

Words used in the Terms and Conditions
which have a defined meaning in the GST
law have the same meaning as in the GST
law unless the context otherwise indicates.

None of the Trustee and the Guarantors must allow any of
the following to occur without the prior written consent of the
Lender:
(a)

a variation, replacement or revocation of the terms
of the Trust Deed;

(b)

the directors of the Trustee as at the date hereof
being replaced as directors or other persons being
appointed as directors of the Trustee;

(c)

the resignation or replacement of the Trustee as
trustee of the Trust or the appointment of another
trustee as trustee of the Trust (whether or not as
trustee in conjunction with the Trustee); or

(d)

a distribution, transfer or setting aside of any part of
the income or capital of the Trust.
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GST

(a)

Definitions and interpretation
(1)

GST means goods and services tax or
similar value added tax levied or imposed
in Australia pursuant to the GST law or
otherwise on a supply;

(2)

GST law has the meaning in the A New
Tax System (Goods and Services Tax) Act
1999 (Cth);

(3)

New Tax System changes has the
meaning in section 75AT of the Trade
Practices Act 1974 (Cth);

(4)

Regulated Supply has the meaning in

(b)

(c)

Adjustment for GST
(1)

The consideration for any supply by the
Lender under or in connection with the
Facility does not include GST.

(2)

To the extent that any supply made by the
Lender under or in connection with the
Facility is a taxable supply, the
consideration for that supply is increased
by an amount determined by the Lender,
not exceeding the amount of that
consideration (or its market value)
multiplied by the rate at which GST is
imposed in respect of the supply.

Adjustment for GST
(1)

The consideration for any supply by the
Lender under or in connection with the
Facility does not include GST.

(2)

To the extent that any supply made by the
Lender under or in connection with the
Facility is a taxable supply, the
consideration for that supply is increased
by an amount determined by the Lender,
not exceeding the amount of that
consideration (or its market value)
multiplied by the rate at which GST is
imposed in respect of the supply.

Your personal information and privacy
The privacy of your personal information has always been important to us at the National Australia Bank Group (“Group”).
The Group is the National Australia Bank Limited and its subsidiaries such as Medfin Australia Pty Limited. It includes all
our banking, financing, funds management, financial planning, superannuation, insurance, broking and e-commerce
organisations.
This statement is an outline of certain matters relating to the collection and handling of your personal information by the
Group.
The statement is for you if you are:


a customer of the Group (“Customer”); or



a representative of a Customer (for example, a signatory), a beneficiary (which includes a potential beneficiary) or
some other kind of third party relevant to a Customer (for example, a guarantor) (each a “Third Party”).

A further explanation of our privacy practices is set out in our Privacy Policy.
Collecting your personal information
The purposes for which your personal information is collected will depend on the organisation with which you deal. Personal
information is collected by Group organisations offering:


banking and finance products or services such as personal accounts, loans, credit cards, term deposits, internet banking,
e-commerce, derivatives, leasing and related lifestyle products or services



financial planning or broking services or investment products such as managed funds, investment services,
superannuation funds, investment bonds, retirement savings accounts and related lifestyle products or services



trustee or custodial services such as safe deposit boxes or custody of assets for managed funds or superannuation funds



life insurance products or general insurance products which includes those offered in conjunction with other Group
products or services.

If you are, or may be, acquiring or have acquired a product or service from a Group organisation, it will collect your personal
information for the purposes of:


providing you with the relevant product or service (including assessing your application and identifying you)



managing and administering the product or service



protecting against fraud where it is a banking and finance, or insurance, product or service.

Group organisations may also collect your personal information for the purpose of letting you know about products or services from
across the Group that might better serve your financial, e-commerce and lifestyle needs or promotions or other opportunities in
which you may be interested.
If you are a representative of a Customer then your personal information will be collected for the purpose of identifying you.
If you are a beneficiary your personal information will be collected for the purpose of determining whether you will be paid a benefit
that has become payable upon another person’s death.
If you are any other type of Third Party your personal information will be collected for the purpose of providing the Customer with
the relevant product or service (including assessing their application and identifying them), managing and administering the product
or service or protecting against fraud where it is a banking and finance or insurance product or service.
If a Group organisation does not obtain the information it seeks it may not be able:


to process your request



to manage or administer your product or service



to tell you about other products or services from across the Group that might better serve your financial, e-commerce and
lifestyle needs



if you are a representative, to verify your authority to act on behalf of a Customer



if you are a beneficiary, to consider the information you have not provided in determining whether you will be paid a benefit



if you are another type of a Third Party, to provide a Customer with the relevant product or service (including assessing their
application and identifying them), manage and administer their product or service or protect against fraud.

Using and disclosing your personal information
In line with modern business practices common to many financial institutions and to meet your specific needs (such as where you
have a financial adviser) we may disclose your personal information to the organisations described below. Where your personal
information is disclosed we will seek to ensure that the information is held, used or disclosed consistently with the National Privacy
1
Principles in the Privacy Act 1988 (Cwlth), any relevant Health Privacy Principles under state legislation and other applicable
privacy laws and codes.
The relevant organisations are those:


involved in providing, managing or administering your product or service such as third party suppliers, other Group
organisations, loyalty and affinity program partners, printers, posting services, call centres, lenders mortgage insurers and our
advisers



which are Group organisations who wish to tell you about their products or services that might better serve your financial, ecommerce and lifestyle needs or promotions or other opportunities, and their related service providers, except where you tell
us not to



who are your financial adviser and their service providers

1

For example, those contained in the Health Records Act 2001 (Vic), the Health Records and Information Privacy Act 2002 (NSW)
or the privacy provisions contained in Part 2 of the Health Records (Privacy and Access) Act 1997 (ACT).



involved in maintaining, reviewing and developing our business systems, procedures and infrastructure including testing or
upgrading our computer systems



involved in a corporate re-organisation



involved in a transfer of all or part of the assets or business of a Group organisation



involved in the payments system including financial institutions, merchants and payment organisations



involved in product planning and development



which are your representatives including your legal advisers



as required or authorised by law, for example, to government or regulatory bodies for purposes related to public health or
safety, the prevention or detection of unlawful activities or to protect public revenue



where you have given your consent.
In addition, for Group organisations offering:



banking and finance products or services - other organisations to which personal information is usually disclosed are card
producers, card schemes, credit and fraud reporting agencies, debt collection agencies, mortgage insurance companies, your
guarantors, organisations involved in valuing, surveying, or registering a security property or which otherwise have an interest
in such property, purchasers of debt portfolios, underwriters, reinsurers and other organisations involved in our normal
business practices (such as securitisation)



financial planning or broking services or investment products - other organisations to which personal information is
usually disclosed are superannuation and managed funds organisations and their advisers, organisations in which you invest
and other organisations involved in our normal business practices (such as securitisation)



trustee or custodial services - other organisations to which personal information is usually disclosed are superannuation and
managed funds organisations and their advisers and other organisations involved in our normal business practices



life insurance products or general insurance products - other organisations to which personal information is usually
disclosed are medical professionals, medical facilities, health authorities, assessors, underwriters, reinsurers and fraud
detection agencies and other organisations involved in our normal business practices.

Your personal information may also be used in connection with such purposes.
Because we operate throughout Australia and overseas, some of these uses and disclosures may occur outside your
State and Territory.

Consent
It is our practice to seek your consent to use or disclose your personal information to tell you about, and develop, other products or
services from across the Group that might better serve your financial, e-commerce and lifestyle needs, or other promotions or
opportunities in which you may be interested. This may be done after an initial marketing contact. We assume we have your
consent to use service providers to assist us with this (such as a posting service or an advertising agency), unless you tell us
otherwise (see contact details on back page).
Gaining access to your personal information
You can gain access to your personal information. This is subject to some exceptions allowed by law. We will give you
reasons if we deny access.

Contact us to get a form requesting access (see contact details on back page). In some cases, we may be able to deal with
your request over the telephone or over a counter.

For more information about our Privacy Policy, please call 1300 361 122 or visit national.com.au
For more information about privacy in general, you can visit the Federal Privacy Commissioner’s website privacy.gov.au

Telephone 1300 361 122 - Fax 1300 654 141
www.medfin.com.au

